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THIS DEED OF VARIATION is made on \% T\J\V\L 2012

PARTIES

SECRETARY TO THE DEPARTMENT OF BUSINESS AND INNOVATION {(formerly the
Secretary to the Department of Innovation Industry and Regional Development)

acting pursuant to a Nomination Order issued in respect of the Project on 30 August
2005 by the Governor in Council on the recommendation of the Premier, for and on
behalf of the Crown in right of the State of Victoria

of 121 Exhibition Street, Melbourne, Vic 3000

("State")

and

KEW DEVELOPMENT CORPORATION PTY LTD (ACN 119 766 264)
of Level 21, Governor Macquarie Tower, 1 Farrer Place, Sydney, NSW 2000
("Developer")

and

WALKER GROUP HOLDINGS PTY LTD (ACN 001 215 069)
of Level 21, Governor Macquarie Tower, 1 Farrer Place, Sydney, NSW 2000
("Guarantor")

BACKGROUND

A

This Deed is supplemental to an agreement titled ‘Kew Residential Services
Development Agreement’ entered between the State, the Developer and the Guarantor
dated 27 October 2006 ("Principal Agreement") as varied by:

(a) deed of variation dated 28 August 2009; and

(b) deed of release dated 28 August 2009.
Stote, Pae Dol e Gruaca
Thed&sndm‘hnd the Purehasti’have agreed to further vary the Principaf Agreement on

B
the terms set out in this Deed.

AGREED TERMS

1 Definitions and interpretation

1.1 Capitalised terms which are used but not expressly defined in this Deed have the
meanings given in the Principal Agreement.

1.2 The provisions of clauses A1.2 (Construction), A1.11(Delegation), A4.2 (Interpretation of
agreement), A7.1 (Representations and warranties), A7.3 (Reliance on Representations
and Warranties), A25 (Disputes), A26 (GST), A28 (Confidentiality and publicity), A29
(Communications) and A30 (Miscellaneous) of the Principal Agreement form part of this
Deed as if set out at length in this Deed.
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2 Variation of Principal Agreement

2.1 With effect from the date of this Deed, the Principal Agreement is varied as follows:

(a)

the definition of ‘Community Facilities Date for Completion’ is deleted and
replaced with;

"Community Facilities Date for Completion” means 30 June 2014 (as
extended in accordance with this Agreement)”.

a new definition of "Community Facilities Obligations" is inserted as follows:

"Community Facilities Obligations" means all Obligations of the Developer
under this Agreement relating to the Community Facilities, including, without
limitation, those provisions in clause B15.

The following new definitions are inserted:

(i ""Community Facilities Area" means that part of the Site comprising the
Community Facilities as detailed in the plan attached as schedule 19.

(i) "Additional Costs" has the meaning in clause A18A.2.6.

iii) ‘Developer CFO Deed” has the meaning in clause A18.4(g)

{iv) “Additional Project Guarantee” has the meaning in clause A18.4 (b) (iii)
Clause A18.1(a) is deleted and replaced with "not used".

Clause A18.1(b) is varied by deleting the words: "After completion of Stage 1,
Stage 2, the Initial Stage 2 Community Houses, Stage 3A and the Community
Facilities"... in the first line.

Clause A18.4(a) is deleted and replaced with;

“(a)  the assignee is an experienced developer which has the demonstrated
financial capacity and expertise to achieve Completion of the Project in
accordance with this Agreement."

Clause A18.4(b) is varied by adding, at the end:

"... provided that if, at the date of assignment, the Developer has not Completed
the Community Facilities Obligations or the Stage 2 Community Houses:

) the assignee will not be obliged to Complete the Community Facilities
Obligations (but remains obliged to Complete the Stage 2 Community
Houses);

(ii) the State may exercise its rights against the Developer (but not against

the assignee) in accordance with clause A18A in respect of any breach of
the Developer's obligations to Complete the Community Facilities
Obligations:

{fii) the assignee must deliver to the State an Additional Project Guarantee
{Additional Project Guarantee) for the amount of;

(A) $2 million, where the Initial Stage 2 Community Houses have
been Completed;

(B) $2 million, plus $1 million for each unconstructed Initial Stage 2
Community House {up to a maximum amount of $4 million),
where the Initial Stage 2 Community Houses have not been
Completed..

{iv) The Additional Project Guarantee to be delivered to the State in
accordance with this clause A18.4(b);
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(h)

(vi)

(vil)

(A) is in addition to the Project Guarantee of $5 million paid by the
Developer and held by the State in accordance with clause A23 of
the Agreement pending Completion of the Community Facilities
Obligations; and

(B) will be held by the State in accordance with the provisions of
clauses A23.2 to A23.7 (inclusive) such that the references to
“Project Guarantee” in clauses A23.2 to A23.7 (inclusive) will be
read tc mean “Additional Project Guarantee”.

the State may retain the Project Guarantee of $5 million paid by the
Developer and held by the State as security for Completion of the
Community Facilities QObligations in accordance with clause A18A unitil
those Community Facilities Obligations are Completed by the Developer;

the assignee will have no Rights to use or occupy any part of the Site
comprising the Community Facilities Area and this Agreement will have
no further application to the Community Facilities Area; and

the State may use the Community Facilities Area in any manner it
considers desirable and may have access over the balance of the Site as
necessary or desirable to complete the Community Facilities Obligations
or ctherwise use or occupy the Community Facilities Area including
granting access to the Developer to enable the Developer to provide or
complete the Community Facilities Obligaticns.

A new clause A18.4(g) is inserted as follows:

"(9)

if at the date of assignment the Developer has not Completed the
Community Facilities Obligations, the State may require the Developer
and the Guarantor to enter info a deed of covenant with the State in
relation to the Community Facilities Obligations ("Developer CFO Deed"),
in a form satisfactory to the State, acting reasonably, under which the
Developer agrees to observe the obligations of the Developer solely in
respect to the Community Facilities Obligations in accordance with clause
A1BA and the Guarantor agrees to guarantee the Developer's
obligations.™

Clause A18.6(b)(iv) is varied by adding, at the end

“...provided that in the event that the Financier exercises those step in rights at a
time when the Developer has not Completed the Community Facilities
Obligations:

(A)

(B)

the Financier will not be obliged to complete the Community Facilities
Obligations (to the extent that they have not been completed at the date
such step in rights are exercised); and

the State may exercise its rights against the Developer (but not against
the Financier) under clause A21 (Step In) and A23 (Security) in respect of
any breach of the Developer's obligations to complete the Community
Facilities Obligations.

A new clause A18A is inserted as follows:

"A18A Community Facilities Obligations following Assignment

A18A.1 If this Agreement is assigned in accordance with clause A18.1(b})
prior to the Developer having Completed the Community
Facilities Obligations, the Developer must;

{a) achieve Completion of the Community Facilities Obligations
as if the Developer remained the Developer under this
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Agreement and assignment under clause A18.1(b) had not
occurred: and

{b) enter into the Developer CFO Deed with the State in
accordance with clause A18.4(qg) in relation to the ongoing
performance of the Community Facilities Obligations post
assignment.

A18A.2 The Developer CFO Deed to be entered into in accordance with
clause A18A.1 and A18.4(g) must provide for the foliowing:

A18A.2.1 the Developer must Complete the Community
Facilities Obligations in accordance with the terms
and conditions of this Agreement as if those
Community Facilities Obligations were set out at
length in the Developer CFO Deed;

A18.A.2.2 the State will continue to hold the $5 million Project
Guarantee provided to the State by the Developer in
accordance with clause A23.1 of this Agreement, as
security for the performance by the Developer of the
Community Facilities Obligations;

A18.A.23 if the Community Facilities Obligations are not
Completed by the Developer, the State may exercise
its rights to deliver a Step-in Notice and exercise its
Step-in Rights. The provisions of clause A21 of this
Agreement will apply as if those provisions were set
out at length in the Developer CFO Deed;

A18A.24 the State may deduct from the $5 million Project
Guarantee provided to the State by the Developer
any costs reasonably incurred by the State in
exercising its Step-in Rights or incurred by the State
as a conseguence of the Community Facilities
Obligations not being Completed by the Developer.

A18A25 the provisions of clauses A23.4 {0 A23.7 (inclusive)
of this Agreement will apply in the Developer CFO
Deed as if set out at length in the Developer CFQ
Deed but clause A23.4(a) must be amended as
follows: "The $5 million Project Guarantee shall be
released to the Developer on the date being 5
Business Days after Completion of the Community
Facilities Obligations™;

A18A.2.6 if the State incurs any costs contemplated at clause
A18A.2.4 which are not fully recoverable from the $5
million Project Guarantee provided by the Developer
to the State ("Additional Costs") those Additional
Costs will be a debt due and payable by the
Develcper to the State. Interest will be payable on
any Additional Costs at the rate specified in clause
A27 of the Development Agreement as if set out at
length in the deed;

A18A.2.7 the Guarantor will guarantee the obligations of the
Developer under the Developer CFO Deed on the
same terms and conditions as the Guarantee and
Indemnity at Part E of this Agreement; and
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A18A2.8 the State will grant the Developer access to the
Community Facilities Area as necessary to enable
the Community Facilities Obligations to be
Completed by the Developer.

(k) Clause B15.1(b)(i) is amended to read "a 15 metre lap pool;".

N Schedule 18 is amended by deleting the Recreation Centre Specifications
contained in Schedule 18 and replacing it with a copy of the Recreation Centre
Specifications attached as Attachment 1 to this Deed;

{m) A new schedule 19 is inserted in the form of Attachment 2 to this Deed.

3 General

3.1 Each party must bear and pay their own legal costs relating to the preparation,
negotiation and execution of this Deed. All stamp duty payable on or in respect of this
Deed must be paid by the Developer.

3.2 The parlies acknowledge and agree that:

{a) the provisions of the Principal Agreement (as expressly varied by this Deed)
centinue in full force and effect; and

(b) the provisions of the Principal Agreement shall be read and construed so as to
give effect to the provisions of this Deed, and in the event of conflict or
inconsistency the latter shall prevail.

4 Consent and Acknowledgement of Guarantor

4.1 The Guarantor acknowledges and consents to the provisions of this Deed and the
variation of the Principal Agreement made by this Deed.

4.2 The Guarantor acknowledges that the guarantee in Part E of the Principal Agreement
continues in full force and effect following execution of this Deed and extends and applies
fo the Developer’s obligations under this Deed.
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EXECUTED as a DEED

SIGNED by: -

Tim Bamford, Executive Director, Major
Projects Victoria in his capacity as authorised
delegate of the Secretary to the Department of
Business and Innovation for and on behalf of
the Crown in right of the State of Victoria in the

CMELER SPANTSEL

Signature of witness (print)

EXECUTED by KEW DEVELOPMENT
CORPORATION PTY LTD

Signatureof direc

DAvD  Avav

" Name of director (print)

EXECUTED by WALKER GROUP
HOLDINGS PTY LTD

=N
) Signature gf director>

L\-P\U h) X YA

Name of director (print)

/_4&\,@—,'%’»4‘

Signature of director-+Ccompany secretary
(delete as applicable)

VO G tAT
Name of direetor-/ company secretary (print)

AN

ﬁMM

Signature of director/ company secretary
(delete as applicable)

| Ao S—SA\S G
Name of direstor / company secretary (print)

Arnold Bloch Leibler
Ref: KAG 01-1606568
[5558207: 9483226_1]Error! Unknown document propery name.

Sacond Deed of Varlation [ Page 6



Attachment 1

Schedule 18 - Recreation Centre Specifications
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S
Maddocks

Schedule 5

Recreation Centre Design

General comments:
»  the buildings and facililies should all be accessible for peaple with 2 disability. including those using
wheelchairs. This will be of benefit to ex-KRS residents. but also 10 other members of the community
who have a disability. mobility issues or use prams elc,

»  The buildings should also have disability accessible bathrooms/ichange rooms etc.

Pool/recreation facllity:
o accessibility would be the key requiremeni for these facilities, including balhroom/change rooms

Consulfing rooms
o  based on experience in the dexign of other community healih/allied health facilities. it is ideal 10
maxinuse the fexibility of these spaces. The recommended size for cach consulting room is 16 sq
melres. The rooms should include a basin - then they can be used for practitioners reguiring titis. The
basin should be built in behind cupboards/doors that can be closed 1o conceal the basin. This way, the
room can be converled 10 a "counselling” type room or used for ather functions such as small meetings.

e i ix yecommended that a reception counter/space be included - lhis allows any providers to use a
receplion function to organise their work and appointment flows, greet service users, 1ake enquiries ete,

Kiosk/Cafe
e disability access to this facilify is critical, including accessible bathroom

e there is a {tropg expectation that the cafe serves a range of food that is atfordable for people on limited
incomes such as pensions.

Community facilities
*  the commumity facility spaces should be flexible enougl to cater for ymall or large groups parlicipating
in meerings or aclivities. At least one Jarge meeting space should be provided, along with a range of
medium 1o smaller roems. 1t would be ideal if some of the smaller spaces could be opened up Lo form »
larger space. As well as being used for caommunity meeting facilities, these spaces should be appropriate
for rumning classes and activities that respond lo community need. The inclusion of some in built
benchewsinks would theretore be useful.

o  Consideration has previously been given (o using some of the community spaces to display/exhibit
items related to the history of the KRS site, art work etc. Therefore some areas that could be used for
displayfexhibition puposes would be useful. These would obviously Lthen also be available for other
commumity members for similar purposes.

Car Parking
= adequale car parking space will be iimportant, including some disability accessible spaces. These should
be of a size 1o enable small buses 1o park and assist people using wheelchairs to aligit.

Hydrotherapy pool
o inaccordance with the amendments 10 clause B15.) of the Development Agreement, the requirement
for a hydrotherapy pool has been removed.

Lap pool
¢ uotwithsending clause B15.1 of the Development Apreement. the requirement for 2 20 metre lap pogl

is reduced to a minimum 15 metre lap pool.






Attachment 2

Schedule 19 — Community Facilities Area
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